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Reference: Order in Appeal No. AHM-EXCUS-003-APP-105/2022-23;
dated 03.02.2023 in the case ofM/s. Black Box Limited (fonnerly
known as Mis AGC.Networks Limited), E-1/I, GIDC Electronics
Estate, 'K' Road, Gandhinagar- 382028.

0

In the said order, at Page No.5 & 6, paragraph 5., the words and figures may

be read as:

On scrutiny of the appeal papers filed by the appellant on 12.04.2022, it

was noticed that they had submitted Form DRC-03 showing payment of Rs.

10,46,429/- towards pre-deposit in terms of Section 35F of the Central Excise

Act, 1944•.

instead of :

On scrutiny of the appeal papers filed by the appellant on 22.04.2022, it was
noticed that they had submitted Form DRC-03 showing payment of Rs.92,736/
towards pre-deposit in terms ofSection 35F ofthe Central Excise Act, 1944.
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Mis. Black Box Limited
(fonnerly known as Mis AGC Networks Limited),
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Copy to:

1. The Principal ChiefCommissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Deputy/Asstt. Commissioner, Central GST Division - Mehsana,
Commissionerate : Gandhinagar.

4. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. (for
uploading the OIA)
5Guard File.

6. P.A. File.
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(cfi) #lg ieT I File No. GAPPL/COM/STP/756/2022-APPEAL /gos -2
z7fl sr?gr +intst fain I

.

(tea) Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-105/2022~23 and 03.02.2023

(iT)
-crrftcrmt~ / sf7arfe#grpr, erzgn (rft«a)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

staRt faial
('cf) Date of issue

06.02.2023

Arising out of Order-In-Original No. AHM-CEX-003-ADC-PBM-007-21-22 dated

(s) 30.11.2021 passed by the Additional Commissioner, CGST, Gandhinagar

Commissionerate

7 ha aafmritTar I M/s Black Box Ltd., (Formerly known as M/s AGC

('if) Name and Address of the Networks Ltd.), GIDC Electronics Estate, 'K' Road,
Appellant Gandhinagar, Gujarat-382028

it? rRr sf@-sr a sritrrramar?zit ag<star # ,fa zrnf@fa faaa; WT; TT
nf2arr at aha srzrargr]errmerrammar&, #at f@2st?gr a faszt rmarel

Q Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. ·

mm "ffi"cfiR cfiT~!ffllf~:-
Revision application to Government of India:

· ( 1) a#ft s g r aa ran f@f1, 1994 cl?i' muzraa ft aat mgmt#apat arrcFl"
sq-.err a qr Tvp k# iaiftrur sac aft aRaa, srar, fe iar1, zusa fr,
tuft if, sRlal sraa, irtf,+fact: 110001 #t Rt sftRe :

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

(a) ufa #t zgrfrsa ft z@Rat ear ff wzrtr znr sr #tat at f#ft
sasrtt k aR? nssrt iimas ggf , zn fast sos(tr zmrwr at? az fit arar

sznrtgtmaR#fark aka s& gt
In case of any loss of goods where the loss occur in transit from a factory to a

ehouse or to another factory or from one warehouse to another during the course

1



of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(ea) st4 hangft ag znr#a t faffaa wrawar ma a Raft sq#tr gt# mgmtT
graa graRazamasthag 4ftugryr? f.i ll fRla

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(if) zrR? green #T rat flu farmra h argz (aura zr 'lp:R c!?f) f.D:mr fcti"lJT if<TTmaz
In 'case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

(4) ±if 3area fl 3graa green rat fu Rt spelt ?fezr fl??thsrr sitz
arr vu fa ah ga1Ram szga, zfa a trRa atrTar fazf@a (i 2) 1998

arr 109r fgafu mg zt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) hr#tr sgraa green (sfl) Rllit lcfffi, 2001 h f7 9 a siafa faff&e vu vier <g-8 if cTT 0
fart , if a?gr a 4Ra arr fafilaRl tr a sfaqa-gr u4 sfa star Rt zt-at
4fail ah rr 5fa 3rear fan star arfgg sh arr earar s: 911' ~ ~M t 3TTGfu mu 35-s: if
faff« fr ahrar«a k arr tr-6 arr# 4fa 4fl 2ftfgu

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) R[as sraa eh arr sgtirav«r?tzrukma@tatsr 200 /- tfm:r~ cfi1'
srg it szgt i &t i-lan g#Tstar gtat 100 0 / - cfi1' tfm:r~ cfi1'~I

The revision application shall be accompanied by a fee of Rs.200 /- where the Q
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

mm~,~ -a ,q 1a green vi taracfl ffi lj~ tm 3flfu;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ ;a,q1~r1 ~~, 1944 cfi1" mu 35-~/3S-s:%3TTGfu :-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2)
3gr<a gees vi ata sf@la rantf@law (fez) t uf@am tr4far, z7Grata ii 2a tr,

agr] srar, aaT, f@ear3, &Iz7Ir-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

he appeal to the Appellate Tribunal shail be filed in quadruplicate in form EA
cribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
ied against (one which at least should be accompanied by a fee of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/-- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour. of ,Asstt. RegistaL.:of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) f zr s?gr i a{ qr srat mrmar@tar z at r@taagr# ful mrarr sTgt
ir far war Rev < azr a ztk gq m fcl;" R"©t i:rcft fflaa fu zrnf@fa s cf1ffi4
ta1f@2ar#t v4 zha qr ah4tzrar #t vaaa Pekarsar ?l

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·rat ga f@2Ra 1970 zn ti#if@a ft tqfr -1 h zsia«fa feiRaq 4«r Ur
am@aa zTam?gr rnfenfa fofa nf@2rataza rtt u4 #Ra# s6.50 ##+1r1(7q

gen f@mzmrgrare 1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(SJ ~ an-{~ i:rn:rm ct?r f.-1 li ';j ot # ark flail Rt al sf czar zaffa furmar ? st flat
green, eh£trgram geavat cf1 ffi4~ (cfi I 4TfclRf) f.=r:n:r, 1982 if frtftcr ~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr gr«a, aft sraa gen viaa zrfRla +na1fear (fee) z± 7fa 3ht harr
it narit (Demand) vi is (Penalty) cfiT 10% qa sat near snarf ? zraif, rf@margfwar
10 'cfi'"Dis~ t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act; 1994)

a{tr sta gr«emjhara h siasfa , sf@a ztr #tarRt is (Duty Demanded)I

(1) m(Section) llDt~f.:tmftcrufu;
(2) fat+adz#Re Rt (ft;
(3) ~~-f.-lwtf.=r:n:r 6 hazaruf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 _& Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal<:en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) < snr #fa srfr #ferawrhrr szi gr rrar gm zn av fatRa gttrfhTz
gr«an # 10% parr sit srztha zvs fa(fa gt aa avs#10%at wRt srmfr ?l

..,:-,;:_;,1 :,,1 ,;,:·- In view of above, an appeal against this order shall lie before the Tribunal on
1), L •• ,r, • ent of 10% of the duty demanded where duty or duty and penalty are in dispute,

· ft nalty, where penalty alone is in dispute."
·t ±to;, , .. r··
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F No. GAPPL/COM/STP/756/2022

3r21frz13rL / ORDER-IN-APPEAL

The present appeal has been filed by Mis. Black Box Limited (formerly

known asMIs AGC Networks Limited), E-1/I, GIDC Electronics Estate, 'K' Road,

Gandhinagar - 382028 (hereinafter referred to as the appellant) against Order in

Original No. AHM-CEX-003-ADC-PBM-007-21-22 dated 30.11.2021 [hereinafter

referred to as "impugned order"] passed by the Additional Commissioner, CGST,

Commissionerate : Gandhinagar [hereinafter referred to as "adjudicating

authority"].

2. Pacts of the case, in brief, are that the appellant is registered with Central

Excise under Registration No. AAACT3992IYIXM002 and engaged in the

manufacture and clearance of BPABX and spares of BPABX. They are also

holding Registration No.AAACT3992MST001 for providing services of Erection,

Commissioning and Installataion, Works Contract Service and Maintenance and

Repair service. During the course of Audit of the records of the appellant

conducted by the Officers of Central Tax Audit Commissionerate, Ahmedabad, for

the period January - 2016 to June -- 2017, observations as per details given below

were raised :

0

Revenue Para No.I : It was observed that the appellant had not paid service tax on

import of services of software from AGC Networks Inc., located abroad. The

appellants had paid an amount of USD 15,600.00 (Rs.10,56,900/-) to Mis AGC

Networks Inc. for import of service of software. Mis AGC Networks Inc. had 0
issued Invoice dated 28.09.2016 for services provided and the amount billed was

USD 15,600.00. In terms of the provisions· of Section 68(2) of the Finance

Act,1994 read with the provisions of Rule 2(d)(G) of the Service Tax Rules, 1994

and Notification No.30/2012-ST dated 20.06.2012, as amended, the appellants

being the service recipient were liable to pay Service Tax under Reverse Charge

Mechanism. Therefore a Service Tax liability ofRs.1,58,535/- was proposed on the

appellant.

Revenue Para No.2 The appellants availed cenvat credit on Management

Consultancy Services provided by their Directors. As they had availed Cenvat

credit on common input services for both taxable and exempt goods/services but

ntained separate records for the receipt, consumption etc of the common
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F No. GAPPL/COM/STP/756/2022

input services received by them. They had contravened the provisions of Rule

6(3)/6(3A) of the Cenvat Credit Rules, 2004 and Cenvat credit amounting to

Rs.4,765 15/- was recoverable from them.

Revenue Para No.3 : Audit observed that the appellants have availed Cenvat credit

amounting to Rs.1,39,52,383/- on the strength of documents /Invoices after the

stipulated period of One Year in violation of third proviso to Rule 4(1) of the

Cenvat Credit Rules, 2002 arid therefore the same was required to be

reversed/recovered from them.

3. Opportunity for pre-show cause notice consultation was gven to the

appellant on three dates which were- not availed by them. Show Cause Notice No.

VI/1(B)/Tech-55/SCN/AGC Networks/2019-20 dated 16.03.2020 (in short 'SCN)

was issued to the appellant demanding Service Tax amounting to Rs.1,58,535/

under proviso to under sub-Section (1) of Section 73 of the Finance Act, 1994

alongwith interest under Section 75 of the Finance Act,1994. Recovery of wrongly

availed Cenvat Credit amounting to Rs.4,76,515/- and Rs.1,39,52,383/- was

proposed under proviso to under sub-Section (1) of Section 73 of the Finance Act,

1994 read with Section 11A(4) of the Central Excise Act, 1944 read with the

provisions of Rule 14(1) of the Cenvat Credit Rules, 2002 alongwith interest. The

SCN also proposed imposition of penalty under Sections 77(2) and 78 of the

0 Finance Act,1994.

4. The SCN was adjudicated vide the impugned order wherein the demand for

service tax amount of Rs. 1,58,535/- was confinned under Section 73 (1) of the

Finance Act, 1994 along with interest under Section 75 of the Finance Act, 1994.

Since the said demand was already paid by the appellant, the same was

appropriated. Demand of wrongly availed Cenvat Credit amounting to

Rs.4,76,515/- was confinned and being already paid, it was appropriated. Demand

of wrongly availed Cenvat Credit amounting to Rs.1,39,52,383/- was disallowed

alongwith interest. Mandatory Penalty was imposed under Section 78 (1) of the

Finance Act, 1994.

5. Being aggrieved with the impugned order passed by the adjudicating

•82,%authority, the appellant have preferred the present appeal. On scrutiny of the

peal papers' filed by the appellant on 22.04.2022, it was noticed that they had

Page 5 of 8
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F No. GAPPL/COM/STP/756/2022

submitted Form DRC-03 showing payment of Rs.92,736/- towards pre-deposit in

terms of Section 35F of the Central Excise Act, 1944.

6. The CBIC had, consequent to the rollout ofthe Integrated CBIC-GST Portal,

vide Circular No.1070/3/2019-CX dated 24.06.2019 directed that from 1st July,

2019 onwards, a new revised procedure has to be followed by the taxpayers for

making an-ears of Central Excise & Service Tax payments through portal "CBIC

(ICEGATE) E-payment. Subsequently, the CBIC issued Instruction dated

28.10.2022 from F.No.CBIC-240137/14/2022-Service Tax Section-CBEC wherein

it was instructed ·that the payments made through DRC-03 under CGST regime is

not a valid mode of payment for making pre-deposits under Section 35F of the

CEA 1944 and Section 83 ofthe Finance Act, 1994.

7.
·',

In tenns of Section 35F of the Central Excise Act, 1944, an appeal shall not 0
be entertained unless the appellant deposits 7.5% of the duty in case where duty

and penalty are in dispute or 7 .5% of penalty where such penalty is in dispute.

Relevant legal provisions are reproduced below:
·

"SECTION 35F: Deposit of certain percentage of duty demanded
or penalty imposed before filing appeal. - The Tribunal or the
Commissioner (Appeals), as the case may be, shall not entertain
any appeal

(i) under sub-section (1) of section 35, unless the appellant has
deposited seven and a half per cent. of the duty, in case where duty
or duty. and penalty are in dispute, or penalty, where such penalty is
in dispute, in pursuance of a decision or an order passed by an
officer of Central Excise lower in rank than the [Principal
Commissioner of Central Excise or Commissioner of Central
Excise];"

8. The appellant was, therefore, called upon vide letter F.No.

GAPPL/COM/STP/758/2022-APPEAL dated 09.11.2022 to make the pre-deposit
..

in tenns of Board's Circular No.1070/3/2019-CX dated 24.06.2019 read with

CBIC Instruction dated 28.10.2022 and submit the document evidencing payment

within 10 days of the receipt of this letter. They were also informed that failure to

submit proof of pre-deposit would result in dismissal of the appeal for non

compliance in terms ofSection 35F ofthe Central Excise Act, 1944.

9. In reply to letter dated 09.11.2022, the appellant vide email dated

(received from email-Pankaj.Sharma@blackbox.com) sought an

Page 6 of 8
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extension of 30 days fol payment of pre-deposit. Subsequently, e-mail dated

03.02.2023 was received from the appellant (email - Pankaj.Sharma@ blackbox.

com) informing that, as they have already made payment ofpre-deposit at the time

of filing appeal through DRC-03, hence, making the payment again would be

undue hardship to them and their company has decided not to pay pre-deposit in

double. It is observed that the appellants were given sufficient time to make the

payment ofpre-deposit in tenns ofCircular No.1070/3/2019-CX dated 24.06.2019

but they have failed to furnish proof ofrevised payment ofpre-deposit of 7 .5% of

the duty made in terms of CBIC Instruction dated 28.10.2022 issued from

F.No.CBIC-240137/14/2022-Service Tax Section-CBEC.

10. I find it relevant to mention that the Instruction dated 28.10.2022 was issued

by the CBIC consequent to the directions of the Hon'ble Bombay High Court in

the case of Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in Writ Petition No.

0
11. In terms of CBIC's Instruction dated 28.10.2022, I find that the payment

..
6220 of2022, which is reproduced below :

"8 Therefore, it does appear that the confusion seems to be due to
there being no proper legal provision to accept payment of pre
deposit under Section 35F of the Central Excise Act, 1944 through
DRC-03. Some appellants are filing appeals after making pre
deposit payments through DRC-30/GSTR-3B. In our view, this has
very wide ramifications and certainly requires the CBI & C to step
in and issue suitable clarifications/guidelines/ answers to the FAQs.
We would expect CBI & C to take immediate action since the issue
has been escalated by Mr.Lal over eight months ago."

made vide DRC-03 cannot be considered as valid payment ofpre-deposit. In terms

of Section 35F of the Central Excise Act, 1944, the Tribunal or Commissioner

(Appeals), as the case may be, shall not entertain any appeal unless the appellant

has deposited 7.5% of the duty, in case where duty or duty and penalty are in

dispute. These provisions have been made applicable to appeals under Section 85

of the Finance Act, 1994. Hence, this authority is bound by the provisions of the

Act and has no powers or jurisdiction to interpret the mandate of Section 35F in

any other manner. As such, I hold that for entertaining the appeal, the appellant is

required to deposit the amounts in terms of Section 3 SF, which was not done. I,
..

therefore, dismiss the appeal filed by the appellant for non-compliance of the

. provisions ofSection 35F ofthe Central Excise Act, 1944.- ·· · · '4"lcr» "8.
t
$.9
'"'? •

tu q .
"
*
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12. In view of the above, the appeal filed by the appellant is dismissed for non

compliance of the provisions of Section 3 SF of the Central Excise Act, 1944 as

made applicable to Service Tax vide sub-section (5) of Section 85 of the Finance

Act, 1994.

13. 34anairuz#are3rdaa1furl5ql#aha@rnrsrart
The appeal filed by the appellant stands disposed of in above terms.

'.-0-,, cA-
(AKHILESH KUMAR)
Commissioner (Appeals)
Date: 3" February, 2023

(Somnat
Superinten nt (Appeals),
CGST, Ahmedabad.

0
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